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ORDER

PER SATBEER SINGH GODARA, J.M. :

This Revenue’s appeal for A.Y. 2011-12 arise
against the CIT(A)-1, Aurangabad’s order dated 08.03.2016,
passed in case No.ABD/CIT(A)/486/2013-14, in proceedings

under section 143(3) of the Income Tax Act, 1961 [“In short

Act”].
2. Heard both the parties. Case file perused.
3. The Revenue raises the following substantive

grounds in the instant appeal :
I.  “On the facts and the circumstances of the case, the Ld.

CIT(A) is correct in allowing the interest expenses to the



II.

I

LT.A.No.1349/PUN/2016 M/s. Ajanta
Infrastructure Put. Ltd., Aurangabad.

tune of Rs.2,07,73,671/- added by the AO as agreed by
assessee, when the amount on which interest expenses
are claimed are forwarded for non-business purpose.
The Ld. CIT(A) did so without even calling for remand
report and entertained additional evidences.

On the facts and the circumstances of the case, whether
the Ld. CIT(A) is correct in deleting the expenses of
Rs.45,22,884/- disallowed by the A.O when it has been
established by the A.O in the assessment order that
such expenses relate to the purchase of properties which
have not been purchased during the year and hence
could have utmost been capitalized.

On the facts and circumstances of the case, whether the
Ld. CIT(A) is justified in allowing the depreciation of
Rs.9,95,762/- on the vehicles, which are not owned by
the company, without considering that section 32 of the
Income Tax Act, 1961 has strictly stipulated that the
ownership of vehicle is must before claiming of
depreciation.

On the facts and circumstances of the case, the Ld.
CIT(A) has erred in allowing the interest expenses of
Rs.7,40,661/- on the vehicles not owned by the

company.
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On the facts and circumstances of the case, the decision
of the Ld. CIT(A) is against the interest of revenue to
allow the claim of bad debts amounting to
Rs.1,75,47,667/- without considering that these debts
are not related to receipts offered in the current year or
earlier years.

On the facts and circumstances of the case, whether the
Ld. CIT(A) is justified in allowing the expenditure relating
to the registration fee and stamp duty fee amounting to
Rs.47,22,150/- when the same can be capitalised
against the property for which expenses has incurred.
On the facts and circumstances of the case, Whether it is
justified on the part of the Ld. CIT(A) to allow the appeal
of the assessee on those additions/disallowances which
have been made on agreed basis

The Appellant craves to add, alter, modify, delete and
amend any of the above grounds as per the

circumstances of the case.”

It emerges during the course of hearing that the

Revenue’s I and VI substantive grounds raise identical

pleadings that the impugned disallowance u/s.36(1)(iii) qua

the assessee’s interest claim of Rs.2,07,73,671/- and

registration/stamp charges of Rs.47,22,150/-, had indeed
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been made by the Assessing Officer on “agreed” basis and
therefore, the same ought to have been affirmed by the
CIT(A). We note in this factual backdrop that the CIT(A)'s

detailed lower appellate discussion qua the instant former
issue reads as follows :

rmae a4y anaue By OC AL,

appellant company also deri |
ved profits from the :
. : Preperties by w,
party to th ; ¥ way of confirmin
ok Nl Edtransacuon. The appellant company mainly purchased disput 3
an , ; e
i after.settlement of dlsputesﬂitigation, these propertieg were sold
Off. The income was offered to fax as "income from the busin Th
! e ess". The

immovable pro
g, Capj [a!;el'f}f. therefore it shoulq have been capitalized, In fact, the int
A p f 1zed only if it wag incurred for acquiring a capital as' l. Wh €
se of a sel.
ppellant company, the imvestments Were not for acquiri E'rc]als.
’ ng the
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agreed during the courge of assessmen| proceedings if the sajd addition was not

offered to tax in the return of Income. Thig view js fortified by the recent decision
of Jurisdictional Bombay High Court in th-e; case of CIT Vs, Ew rest Kento Cylin 1ders
Ltd. in ITA No.1165 of 2013 g ted 08.05,2015 wherein it was hel that having

considered the fact that a sum of Rs.4,47,6§19}- Was not conceded in the return but
was ad-hoe acceptance during the course cif assessment broceedings, the assessee
was not beund by it The Tribunal a5 the second fact finding authority had gone
inte factual aspects in great detail and tlxérefore having interpreteq the iaw as jt
stoad on the relevant date, the order paﬁsed could not be fauled. An amount

Create estoppels againgt law, Further, it ig also a settled Jaw that if an admission or
surrender made by an assessee is shown o have heen Impelled under mistaken
belief or by mjsundersmnding etc., the Same cannot act ag an estoppels. This
broposition of law ig Supported by the decjsion of Hon'ble Supreme Couyrt in the
rase of Narayanan Vs, Gopal AIR 1960 sC 235, In the case of ACIT vs, Ajeet Seed
1. Aurangabad fn 1TA No.115/pN,/2017 for AY 200203 1o 2008-09 dated 27-
03-2013, the Hon'ble ITAT Pune hag consijdered this issue at length, The issue
involved in the Cited case wag that the CIT(.%*.} had erred in admitting the grounds
of appeal of the assessee In respect of additions which were made on agreeq basig
ie. additiunsfdisaﬂﬂwance conceded by§ the assessee during assessment
Proceedings ang he erred in holding that the Hon'ble Bombay High court hag not
laid down that appeal against additipn éf‘ surrendered amoung Was per se

incompetent in the case of Ramchangra & Company Vg, CIT (168 ITR 375). Qutof 5

additions tontested in appeal, additicns on 3 accounts were agreeqd during the
assessment Droceedings, However, the assessee hag contested the same ag j was
of the opinion that said additiong were agreed undey mistaken belief of fact and
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rendered on the peculiar facts of the case. In that case, the assessee traded in oil
seeds and other itemg and maintaimed sci}a.rare trading account with quantitative
taily, In one account, there was discrepancy of 360 bags which the assessee was
unable to reconcile. The Assessing Officer therefore added saje proceeds of 360
bags as unaccounted sales, Further, the assessee did not object to the said addition
in the grounds of appeal nor did he approach the Assessing Officer with the plea
that the addition needed rectification as the surrender was made under a nristaken
belief of facls, At the hearing of appeél, RO one appeared on behalf of the
Assessing Officer and "taking advantage of this Fact” the assessee raiged
additional ground objecting to the addition of surrendered amount, The Hon'ble
Pune Tribunal on appreciation of the factsj held that the agsessee was enlitied to
contest the additions on above three accouhts which had been agreed upon under
mistaken belief ang misunderstanding ofl facts. It was held that the reasoned
factial finding of the CIT{A) needed no inierference from its side, It was further
keld that the decision of Hon'ble Bombay High Court in the case of Ramchandra &
Company Vs, CIT (168 ITR 375) was not a;?plicable to the facts of the assessee's

present case the appeliant company is competent g file appeal in respect of
alleged agreed addition since the same was _fnade under mistaken belief of law and
fact. It is not in dispute that the appelléin! tompany had given advances for
acquiring fands which formed part of jrs irading stock and these were pot for
acquirmg any capital assets as allegeqd by the AO. In the case of Cellica
Developers (1) L4, vs, DCIT (45 taxmany, com 367), the assessee had raised a
loan from ICICT bank which was utilized for }rxaking Payment of advance money to
builders in order 1o acquire flats. The assessfee claimed that jt was engaged in the
business of buying and seliing real estate azid. thus, interest paid on loan amount
was {0 be allowed as deduction under section 36(1)iii), The Assessing Officer
rejected assessee's claim holding that intere@t paid for financing the advance had
to be capitalized. The Commissioner {Appeafs) Opined that advances given by the
assessee for acquiring flats wag only a part oF its regular business, Loans raised for
such businegg could only be treated as btfsiness loan and interest had 1o be
allowed. On Revenue's appeq) the Hon'ble fKoIkata ITAT held that business of
Nassessee ag mentioned in the Tax Audit Repcért, was real eslate, Irading in shareg
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and securities and guest house business. There was no case for the Revenue that
advances given by the assessee were f(jr any trading activides in shares and
securities or in relation tg its guest house business. The claim of the assessee was
that it was not doing any business of cc:i-lstruction of buildings but only buying
constructed flats and spaces and selling ir. This claim had not been found to be
wrong by the Assessing Officer. The asseréfion of the assessee that its intention in
paying advances wag to acquire built up spaces and flats, which wonlg eventually
be its stock-in-trade could not be dishelieved. In other words, advances were not
paid by the assessee for acquiring any fib:ed asset. It was a necessary payment
for acquiring stock-in- trade for carrﬁng*%on its business of real estate, A claim

an existing business. In the case of the aséessee. cne could not say that the loan
raised by asseggee from ICICT Bank, whjcﬁ was ulilized For paying advances for
acquiring built up spaces, was in relation ré extension of an existing business. The
business of assessee was real estate and the assessee’s intentign was to trade in
censtructed spaces. It never contemplated _§m use such constructed Spaces for its
own use. It was accordingly held by the Tfibunal that as long as the payment gf
advance was not for acquisition of fixed assets but only for acquiring stock-in-
trade, the assesser was entitled for deducﬁ'on under section 36(L)iii) of the Act,
Accordingly it was held that the CO}T:miSsiéner {(Appeals} was justified in deleting
the addition made by the Assessing OfficerfThis decision is squarely applicable to
the facts of the present case since business of the appellant company is that of
purchase and sale of land, investment m land, real estate and other alljed
activities. The funds borrowed have beeri utilized for such business activity,
therefore, the entire interest paid has ro beé allowed ag deduction U/s.36(1)(ii) of
the Income Tax Act | accordingly direct the AO ro dejete the addition of
Rs.2,07,73,671/- made by him. This ground of appeal s allowed.

In the serand meav—a _n

5 We now advert to the Revenue’s foregoing
substantive arguments. It emerges from a perusal of pages 4
and 5 of the assessment order dated 10.03.2014 that assessee
in fact had nowhere given its consent in respect of the

impugned disallowance. It rather claimed “capitalization” of

. : ¢
the corresponding interest pertaining to the alleged interes
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free advances with a further plea that the same had been
invested for the purpose of purchasing properties in future
only. Ms. Khare has also filed on record complete copy of the
said letter dated 28.01.2014 wherein no such blanket
agreement emerges as it is projected at the Revenue’s behest.
Faced with the situation, we reject the Revenue’s instant first
and foremost sole substantive ground seeking to revive section

36(1)(iii) interest disallowance of Rs.2,07,73,671/-.

6. The outcome of the Revenue’s VI sole substantive
ground is also found to be no different when the assessee had
made similar request of capitalization of the impugned
registration fee and stamp duty charges than giving it’s
consent for blanket disallowance in the relevant previous year.
We thus affirm the CIT(A)'s detailed discussion regarding the

Revenue’s I and VI substantive grounds. Rejected accordingly.

7. We now advert to the Revenue’s II substantive
ground seeking to revive assessee’s expenditure claim of
disallowance of Rs.45,22,884 /- made by the Assessing Officer

and deleted in the Ld. CIT(A)'s detailed discussion as follows :

|
7.
|
i

I have duly considered the submissions of lfhe appellant, The
Is engaged in the business of

Mthe proposed land deals/

appellant company
purchasing disputed properties and many a times
transactions do not maferialize or are in pipeline for a
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long period. The appellant company h?.d claimed expenses of Rs.75,38,139/-
towards food & hotel expenses, telephone expenses, travelling expenses, vehicle
repair & maintenance expenses and medical expenses, Qut of above, the AQ had
already made a disallowance @ 30% on accfoxmr of personal CXpenses amounting to
R5.22,61,441/-. This addition had been accepted by Lthe appellant company and not‘
contested in appeal, However the A further Proceeded to disallow the

expenditure of Rs.45,22,884/. qut of bal?ance amount of Rs.52,76,698/- on the
ground that thege expenses related to the purchase of properties which did not
materialize or projects were in pipeline. On carefuy] consideration of the facts &
circumstances of the present tase, I find that the Impugned addition has been
made by the AOQ in a routine manmner aS'hfe was not able to correlate a barticular
expenditure with a particuyjar project. Coné;jden'ng the nature of such expenses, it
could be easily said that these were inéurred while carrying our day to day

business operations of the appellan! company without having any nexus with a

element, the balance 70% expenses were deemed to have been incurred for the
business purpose. In such an eventuality, further disallowance of 60% expenses
Was not called for. These types of Tecurring expenses were liable 10 be allowed U/s
37 of the Act irrespective of the fact ‘whether purchase transactions had
matcrialized or not, It was also immaterial wi’hether some projects were in pipeline
because thege expenses could not haye beenfauocated to a particnlar project. It ig g

as a part of the project cosr, ‘Capitalized’; here is not 1o be construed in the
reguiar, classical sense of the relevans expe}ldimre being not of reverue nature,
but only in the sense of j¢ being aca.lmulatéd under a particular head of account
{Le., WIP), for being ser off, under the ﬁnatc!ﬂng principle, at the time the
corresponding revenye is recognized, Indiretf costs could therefore include only
production/proj@et overheads, and not gener;ial office and administrative expenses

gnIke travelling €xpenses, hotel & food expeﬁses, telephone €Xpenses etc, Thege

o
o

T
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es ) !
types of expenses relate 10 overall businiess and ean'

towards t be specifically allocated

Sy :Bspedﬁc project. [ accordingly ?Iirect the AQ to delete the addition of
543,£¢,884/- made by him, Thig ground of appea! is accordingly allowed.,

7.1. It has come on record that not only the assessee
had itself disallowed 30% of the total claim of
Rs.75,38,139/- coming to Rs.22,61,441/- as personal in
nature but also Assessing Officer disallowed a further equal
figure, coming to Rs.45,22,884/- without any rhyme or

reasorn.

7.2. Learned DR could hardly dispute that the
assessee’s corresponding five claims of food/hotel/
telephone/vehicle repair/maintenance and medical heads
had been duly accepted in principle since we are dealing

with estimated and not wholesome disallowance.

7.3. Faced with the situation, we do not see any
justification on the Assessing Officer’s part in reiterating the
impugned disallowance before us. The CIT(A)'s foregoing
detailed discussion deleting the impugned disallowance is

confirmed therefore.
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8. The Revenue’s III and IV substantive grounds
challenge correctness of the CIT(A)'s detailed discussion
granting depreciation and interest deductions of
Rs.9,95,762/- and Rs.7,40,661/-, respectively to the
assessee as against the Assessing Officer’s action rejecting
the same in the course of assessment. The Revenue
vehemently argued in support of the assessment findings
that assessee is neither entitled for claiming impugned
depreciation nor these interest expenses once the vehicles in
question had been purchased in the names of it’s directors

only.

8.1. All these Revenue’s arguments fail to impress
upon us. Learned authorised representative took us to the
assessee’s depreciation schedule page-116 in the balance
sheet wherein no addition in the corresponding motor
vehicle assets block has been found to have been made in
the relevant previous year. That being the case, we quote
sec.43(6)(b) that “written down value” in such an instance
would be the actual cost of acquisition of the assets less all
the actually allowed depreciation in the preceding
assessment years. The CIT(A)'s detailed discussion appears
to have followed hon’ble apex court’s landmark decision in

Mysore Minerals [1999] 239 ITR 775 (SC) that what matters
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in such a claim of depreciation is the concerned assessee’s
dominion and control over the asset than the actual
ownership thereof as it is claim at the Revenue’s behest
before us. We thus uphold the CIT(A)'s detailed discussion
granting the impugned depreciation relief to the assessee to

the tune of Rs.9,95,762/-.

0. Coming the later interest limb disallowance of
Rs.7,40,661/- claimed by the assessee, the very reasoning
follows since this taxpayer only had been seeing the cost of
these motor cars all along once the assets are recorded in
it’s balance-sheet. The Revenue’s instant IV and V

substantive grounds are rejected accordingly.

10. Lastly comes bad debts disallowance issue of
Rs.1,75,47,667 /- made by the Assessing Officer and deleted

in the CIT(A)'s detailed discussion as follows :

11. T have duly considered the submissions of the appellant. It is seen that the
appellant company had claimed bad dcbt‘sﬁof Rs.6,36,21,402/- during the year
under reference. The AO allowed the ciain:ﬁ. of Rs.4,60,73,737/-

settlement between M/g Automobile Pmdzfcts of India Ltd.
Sanghatana,

on account of

: ] and API, Kamgar
. Aurangabad account but in respect of balance amount of
R$.1,75,47,665/-, the AO held that the

above debts were not related to the business
of the appellant comp

any. The ‘AO was| of the opinion that
Rs.1,75,47,665/- was transferred to had ¢ | I o
s f vas sferred to had E}ahlgs account since it was irrecoverable.
; AQ rejected the claim of the appellant company by holding that full details of
advances made | ious pe er % is

% ¢ to various persons were not! furnished and mere filing of ledger
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explanation ahout its claim of bad debts, i?or example, advances were given to Bose
Corporation Lyq. against purchase of 'Speaker system for conference hall.
Subsequently the Board of Directors of thé appellant company did not approve the
alleged purchases, Since the advance givefn to Bose Corporation Ltd. was on non
refundable basis, it did not refund the anéuo-unt. Similarly the appellant company
had taken term Joan fromM/sL&T Finance Ltd, in the year 2008-09, The loan was
repaid in installments along with mterest'; However by mistake, excess interest of
Rs.4,67,322/- was paid. The appellant wasf under bona fide belief that M/isL&T
Finance Ltd. woulq refund the excess amount. Since it remained unrealized for a
long period, it Was written off in the books of account. The appellant company had
given advance of Rs.30 lacs to Vya.ukate‘s;h Enterprises against purchase of the
property but the agreement could not bff executed due to some dispute. The
agreement was cancelled but Vyankatesh Enterprises did net refund the amount.
Similarly advance of Rs.5.80 lacs was g_i\f!en to Shri Ravikiran Madhukar Saoji
- against brokerage for 4 land deal. This deaj did not materialize and the party also
did not refund the amount in question, Sinq!e there was no hope of recovery, it was
written off as bad debt. The appellant company had given advance of Rs.10 lacs to
Shri Hasmukh Jain for eXxcavation work lat Empire Mall. The excavation work
performed by him was Dot up to the satisfs ction hence the contract was given g
some other party. Out of above amount, a sum of Rs.4 Jacs was adjusted towards
Excavation work and balance amount of $:6 lacs was written ofp since it wag
irrecoverabla. Thus a detailed explanation wag submitted by the appeﬂan{
tompany for each & Every entry hut the AQ was not satisfied, Qp carefyl]
consideration of the facts & circumstances fin the pregent case, I am inclined to
accept the arguments of the appellant company. As far a5 write off of amount of
Rs.1.75.4?.665/- is concerned, the requirement op the part of the assessee 1o

establish that debts in question had really turned bad is ng longer there with effect

from April 1, 1989, and itis left to the businféss brudence of the assessee to claim
such deduction by merely writing off such ;debts as bad debts iy the books of
account and debiting them to the profit ang Izi)ss decount of the assessee. It is only
when such a debrt ig irrecoverable in the opii;jon of the assessee, in termg of the
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that such a write off entry was made byg the appellant company in its books of
account. If even after such write off, the appellant recovered any part of such bad
debts in future, it would naturally be credited again in its books of account and
taxed in the year of itg receipt on recmf;?zy. This view finds Support from the
decisién of Hon'ble Supreme Court in ﬁ;‘xe case of TR F Ltd. Vs, CIT (323 ITR
397). As far as amount which was in the n;;eamre of the advances to various parties,
is concerned, the same was closely canneéte& with the business carried on hy the
appellant. It has to he allowed as a husi.ne;‘ss loss being incidental to the business.
No doubt, that the appellant had clubbed lt with bad debts written off but merely
on the ground of wrong nomenclature, the appellant could not be denied a
deduction which was admissible to it, thie case of CIT Vs, Crescent Films P, Ltd,
(248 ITR 670), the assessee had made temi:)orary advances and loss on account of
amount advanced was treated to he in ﬂ"ée course of business. In that case, the
assessee was carrying on business of distribution of films and had paid a sum of
Rs. 7,50,000/- to the producers for a film u".mler production. The film could not he
completed and thus the amount lent by the assessee could not be recovered. After
considering the nature of the advance, the @edlzctiun under section 37 was allowed

by the Hon'ble Madras High Court by observing as under:

“In this case, the sum of Rs, %,50,00{) paid by the distributor would
have been lost 1o the assessee.éhad the picture not heen completed as
the money paid to him for acéuking distribution rights and without
the picture, there was no Iilgi::hhoad of the assessee realizing his
investment. In order to en'suré} that the picture wag completed, the

rightly held by the Eaxmnissioiier and the Tribunal to be g trading
loss. Learned counsel for the Rfevenu&, however, Contended that the
decision of thig court in the case of ¢y Vs. Coimbatore Pictures p,
Lid. [1973] 90 118 452 shuulc‘égwem this case. The fact that the
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distributor, does not imply t]:mt decision, without anything more, will
be applicable to this case a& well, A decision is to be regarded as a
precedent for its ratio decidéendi and not for the facts in relation to
which such ratio was laid down, The ratio of that case ag we read i( is
that before a deduction can bé claimed on the ground of business lossg
should have been incurred inéthe course of business, and it should be.
in the nature of revenye Ios%. We are in entire agreement with that
proposition. On the facts of this case, the loss to the assessee being a
revenue loss which had been!incurred in the course of business, the
dssessee was enlitled to dedu_&:l the same under section 37 of the said
Act” :

In the case of Ramchandar Shivnarayan Vs CIT (111 ITR 263), an amount of Rg,

30,000/- was stolen which wag borrowefd from the creditors for purchasing

recovered. The claim of the assessee for cieduct:’on of Rs. 30,000/- as a business
loss was allowed and it wasg (reated o be part of trading loss. The Hon'ble Supreme
Court while deciding the marter followed itfs earlier order in Badridas Daga Vs, CIT
(34 ITR 10} In the case of Badridas Daga, am agent of the assessee withdrew from
the firm’s bank account large sums of mon«fs:y and applied them for satisfaction of
his personal debts incurred in speculative i‘ransaction. A part of it was recovered
from him but the balance of Rs. 2 Jaxns 0dd was written off at the end of the
accounting year as irrecoverable. The quest%on for consideration wag whether the

amount embezzied by the assessee's agent ;Ewas to be deducted in computation of
the assessee’s profirs. The Hon'ble court laid down the following test (page 15) :

“The result is that when a clai;n is made for a deduction for which
there is no specific provision m section 10{2), whether it js admissille.
or not will depend on whether, §hav1’ng regard to accepted commercial
practice and trading prmcipla.;%. it can be said ro arise out of the

established, then the det:l‘t,lcn'on;5 must be allowed, provided of course
there is no prohibition againsté it, express or implied, The loss for
which a tdeduction coulg be m{ide under section 10(1) must he one
that springs directly from thefcarrying on of the business and is




16

M/s. Ajanta
IT.A.No.1349/PUN/2016
Infrastructure Put. Ltd., Aurangabad.

Ajanta Infrastructure,
Appeal no, ABD/CIT {A)/486/201 3-14/dt.31/03/2014

incidental to it and not any ioss sustained by the assessee, even if it
has some connection with his business,”
§

The above test was considered in the casei of Ramchandar Shivnarayan Vs. CIT and
it was held that the loss was directly conq'lected with the business operatons and
incidental to the carrying out of the businéss of purchase of Government securities
to earn profit and hence jt was a part of; trading loss and deductible as such in
arriving at the true profits of the assessee. In the case of Commonwealth Tryst
{India) Ltd. (242 ITR 593), the Hon'ble Kerala High Court held that if there was a
direct and proximate nexus between the b{zsiness Operation and the loss or it was
Incidental to it, then the loss was deductiblfe as without the business Operation and
doing all that was incidental to it, no proﬁt? could be earned. In the case of Mohan
Meakin Ltd. Vs. CIT (348 ITR 109), it was held by the Hon'ble Delhi High Court
that it was in the totality of overall situation of the matter that the assessee
decided to write off the advances made to M/s. Kanpur Boot House. The reason as
given by the assessee was apparently weiléfmmded and was abruptly rejected by
the Assessing Officer and the Tribupal. mey did not appreciate the fact that the
continuity of supply was essential to hono;ur the agreement with the corporation
and that it was to con tinue the husiness without any break that the advances were
made to the manufacturer, M/s. Kanpur Buoft House. it was only on account of non-
recovery of the huge amount from the efor'pora.tion that the work had to be
cancelled and the supplies had to he ai{ruptly stopped by the assessee and
consequently production was necessarily required to be stopped. It is known
practice thar usually manufacturer gives gadvances to the workers which are
adjusted or carried forward in the coming dmes against the works done by them,
This was not an unusual practice which Wasg liable to he outrightly rejected by the

written off, the advances made to M/s. Kanm?xr Boot House in its books of account,
what else could pe the proof with the assessjee for its being unable to recover the
Same. The other reason for writing off wag the demise of the proprietor, Bhagwan
Das, of M/s. Kanpur Boot Houge and the assé-ssee in its wisdom did not choose to
take the matter 1o the court apprehending counter-claim and this decision of the
nJ55essee seemed to pe well reasoned. In anvﬁcase, the Revenue could not compel
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i
the assessee to haye recourse to liu‘gan'ozxf to Tecover the amount against the dead
person or his legal heirs when in the given drcumstances, the same might not be
recoverable. The Commissioner of Incumé-tax (Appeals) rightly recorded that the
debt had become bad and not recoverabiegmd it would be a futile exercise to take
any action against the legal heirs of the deceased. The advances made by the
assessee n the case were certainly of a type which would be within the
contemplation of the words "laid out or -efxpended wholiy and exclusively for the
burposes of the business”. As no portion {}{' the said advances could be stated to bg
loss of capital expenditure, but it being a plain case of business loss, it would
certainly be allowable to he deducted unde% the provisions of section 37 of the Act.
It was further held that merely because the had debt claim was not made out under
one particular provision of the Act, but Was so made out under another provision
of law, assessee could not be deprived 0f§ﬂ‘1e benefit of deduction of bad debts.
The decision of Hon'ble Mumbai High Cm;rt in the case of Harshad J. Choksi vs,
CIT (25 taxmann.com 567) also supportsg the above view. The question raised
before the Hon'hle Bombay High Court in the instant case was whether if an
amount was held to be not deductible ag aghad debt in view of noen-compliance of
the condition precedent as provided un@%ﬂr section 36(2), could the same he
considered as an allowable business loss. IIE was held by the Hon'ble Mumbai High
Court that section 28 Imposed a charge ofn the profits or gains of husiness or
profession, The expression 'Profits and gajr_ils of business ar profession’ was to e
understood in its ordinary cormmercial Meaning and the same did not mean total
receipts. What had to he brought to tax was the net amount earned by carrying on
a profession or a business which necessa%ﬂy required deducting expenses and
losses incurred iy carrying on business or ?rofessiaﬂ. The Supreme Court in the
case of Badridas Daga Vs. CIT (34 ITR 10) held that in assessing the amount of
profits and gaing liable to tax, one must né;cessariiy have regard to the accepted
commercial practice that deduction of such éxpenses and losses was to be allowed,
if it arose in ctarrying on business and was incidental to jt. On the basis of the
aforesaid decision, i could be concuded ;;that even if the deduction was not
allowable as bad debts, the Tribung ought 19 have considered the assessee's claim
for deduction ag business loss. This was p&frticulariy 50, as there was no har in
claiming a loss as a buginess loss, if the same was incidental to carrying on of a
business. The fact that condition of bad dei::;‘ts Were not satisfied by the assesgee

LTty
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would not prevent him from claiming de(éucn'on as a business loss incurred in the
course of carrying on business as share broker. The High Court also relied upon its
earlier decision in the case of CIT Vs. R B !Rungta & Co. [1963] 50 ITR 233 wherein
it was held that the loss could be a]l;"owed on general principles governing
computation of profits under section 10 of the Indian Income-tax Act, 1922, which
was similar/identical to section 28 of the i%l Act. The revenue in that case urged
that the assessee having claimed deduct:mn as a bad debt, the benefit of the
general principle of law that all expendin.]:re incorred in carrying on the business
must be deducted to arrive at a prolit, cou]:d net be extended. This submission wag
negative by the Court and it was held that]even where the debt was not held to be
allowable as bad debts yet the same could[be allowed as a deduction as a revenue
loss in computing profits of the business uhder section 10{1) of the Indian Income-
tax Act, 1922. Therefore, the Hon'ble Mumlbai High Court held that the amount of
Rs. 44.98 lakhs which was held 1o be not |deductible as bad debts in view of the
provisions of section 36(2), could be con;sidered as an allowable business logs.
Respectfully following the above decisim:_is. I hold that the AQ was not justified
in denying the claim of bad debls and adﬁfances written off of Rs.1,75,47,665 /-
The advances were given during the courszfe of business and had close proximity
with the business activity cartied on by thzf:;i appellant company. It is clear that the
purchase of lands and other properties could not have been undertaken without
making advances prior to execution of salé deeds. These advances were given in
the reguiar course of business and sinee thfese were not recovered, the amount in
question constituted business loss. As per ihe prevailing law, the assessee is not
required to prove that debts had actually bﬁ:come bad in the given particular year
and if it writes off the same in the books of account, it will be sufficient to claim
the deduction. The appellant hag precisely done the same and moreover it ig
incumbent upon it tp offer to tax any mnounft which is subsequently recovered out
of these debts written off in the curr&jm year. Therefore in the facts &
circumnstances of the case, the addition madfe by the AO has no legs to stand and
Same can't be sustained. Accordingly | d.i‘réct the AO to delete the addition of
R$.1,75,47,665/- made by him, This ground og” appeal is allowed. I

. Thirimea Pl oo

11 We have given our thoughtful consideration to

: : he
vehement rival stands against and in support of t

impugned disallowance. We made it clear that this is not
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even Assessing Officer’s case that the assessee’s impugned
bad debts claim does not pertain to the amounts actually
written off as such in the corresponding ledger accounts or it
had not recognized the income therefrom in the past. All
what the Assessing Officer has done is to simply conclude
that the assessee had not filed the relevant details in respect
of it’s claim, which in-turn, stands reversed in the CIT(A)'s
foregoing detailed discussion. We thus quote hon’ble apex
court’s landmark decision in TRF Ltd., vs. CIT [2010] 323
ITR 397 (SC) and conclude that the assessee has duly
satisfied all the conditions of the impugned bad debt claim.

This Revenue’s V substantive ground is also declined.

12. No other ground or arguments has been raised
before us.
13. This Revenue’s appeal is dismissed.

Order pronounced in the open Court on 23rd December,

2022,

Sd/- Sd/-

(DR. DIPAK P. RIPOTE) (SATBEER SINGH GODARA)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Pune, Dated 23rd December, 2022
VBP/-
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